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In recent years, M&A litigation has experienced a dramatic
increase, culminating with a peak in 2015, when over 96% of publicly
announced mergers were challenged in a shareholder lawsuit. A large
number of these lawsuits were frivolous and vexatious, since most claims
were filed by plaintiffs' attorneys just to extract some fees with little effort.
Some abusive practices emerged, signalling an alarming exploitation of
the system. One scheme that plaintiffs' attorneys put in place was the
disclosure-only settlement. There, the stockholders obtained some modest
supplemental disclosures, the plaintiff's attorneys got significant fee
awards from the defendant directors and the defendant directors secured
some blanket class releases from future claims. The scheme relied upon
courts' routine practice of approving any settlement, even when there is
no benefit for the corporation or its stockholders. A correction became
critical. At the beginning of 2016, the Delaware Court of Chancery with
In re Trulia marked a doctrinal shift in the standard of judicial review for
disclosure-only settlements, by requiring that supplemental disclosures
deliver a "plainly material benefit" to stockholders and that any releases
from liability be "narrowly circumscribed.” But the approach in Trulia is
not without some limitations. While federal courts have soon followed
Trulia with In Re Walgreen, other states have been slow and sometimes
reluctant to do so.

Even if Trulia succeeds in restricting disclosure-only settlements,
another tactic has arisen to replace it: the mootness dismissal — that is a
voluntary dismissal coupled with the payment of mootness fees to
plaintiffs' attorneys by the defendant. Data on merger litigation show that,
like on a roller coaster, after a decline post Trulia, the number of litigated
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deals rose again in 2017. Notably, 87% of these claims were brought in a
federal court and only 10% in Delaware. This trend is becoming more
pronounced. A few of these lawsuits were settled; most cases were
voluntarily dismissed, and plaintiffs' attorneys received a mootness fee.
Clearly, plaintiffs' attorneys developed an adaptive response to the Trulia
standard and devised the new scheme to replace the old stratagem. Unlike
in the disclosure-only settlement cases, the mootness dismissal is without
prejudice for the class since the defendant obtains no release from future
claims. Mootness fees are also on average much lower than the attorneys’
fees granted in a typical disclosure-only settlement. But, apart from that,
the scheme is not less detrimental to corporations and stockholders. What
is more, the Federal Rules of Civil Procedure do not explicitly allow a
court to review mootness fees. Hence, in federal courts the new scheme
can bypass any judicial scrutiny. This results in an additional opacity in
the practice and explains the migration of cases to federal courts.

In June 2019, in House v. Akorn, a U.S. District Court in Illinois
invoked its equitable powers and scrutinized the mootness fees. The judge
extended the Trulia-Walgreen standard and, accordingly, ordered the
plaintiffs’ attorney to return the fees to the corporation. An appeal is
pending before the 7" Circuit, and a landmark decision could be in the
offing. We predict that the appellate court will affirm the district court's
decision. Yet, the affirmation may not be enough to halt overlitigation. On
the face of it, it would discourage plaintiffs' attorneys from starting a
lawsuit just to extract mootness fees. But plaintiffs' attorney could continue
in mootness fee practice, exploiting the lack of transparency. In fact,
courts could apply Akorn only if they become aware of the mootness fee.
Plaintiffs' attorneys could also revert to the scheme of disclosure-only
settlements and file claims in those jurisdictions that have a more tolerant
standard for these agreements.

Trulia, Walgreen and Akorn (as well as other decisions) prove that
the courts are reacting and correcting the abuse of litigation.
Nevertheless, these decisions need to be confirmed, implemented and
complemented. A failure by Trulia and Akorn to adequately address the
issues could call into question the regulation-by-litigation model adopted
by U.S. corporate law. The challenge cannot be underestimated, since
some commentators are already advocating for a radical shift to a pure
regulatory approach, such as the Anglo-Irish code and panel-based
model.

Overlitigation, with its significant costs and non-existent benefits
for corporations and shareholders, is the manifestation of the crisis of a
litigation system which has devolved into a non-adversarial process. We
argue that such devolution is the outcome of the delayed and ineffective



2020 FROM TRULIA TO AKORN: 63

A RIDE ON THE ROLLER COASTER OF M&A LITIGATION

management — by legislatures and courts — of some conflicts of interest
and of some incentives to collude in the process. But we also contend that
the courts are currently addressing those conflicts, collusions and
procedural gaps. The roller coaster of M&A litigation is likely to continue
but, hopefully, it will be a gentler ride.
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I. INTRODUCTION

U.S. corporate law adopts a regulation-by-litigation model and, in
mergers, takeovers and other control transactions, relies heavily upon
private lawsuits to police both potential conflicts and disclosures. No
regulatory body oversees the transaction process and its completion.
Rather, courts will "regulate" deals by deciding the cases brought before
them. In this respect, shareholders can enforce disclosure violations under
federal law or claim breach of directors' fiduciary duties under the state of
incorporation law—mostly Delaware. Actually, through the enforcement
of shareholders' rights Delaware law (which all other states follow) also
provides for judicial scrutiny of the sufficiency of the information
produced by the directors in connection with M&A transactions. This
cause of action is a corollary to shareholders' statutory right to vote on the
transaction and of the resulting duty of directors to disclose all material
information—since effectively the failure to disclose material information
may affect shareholders' right to an informed decision. Therefore, while
federal courts oversee that the disclosures produced for the merger comply
with federal securities law, state courts serve both the principal
"regulatory" functions of policing conflicts of interest in the transaction
process and ensuring the adequacy of corporate disclosures.! This
jurisdictional overlap means that shareholders can choose which forum to
bring their case.

Two further observations might complete the brief illustration of the
scenario. Shareholders often bring their cases on a class basis, with one or
a few shareholders representing the class—and often do so in multiple
jurisdictions.? In addition, in control transactions the business judgment
rule® does not shield directors' conduct, and the review standard is that of

See Dan Awrey, Blanaid Clarke & Sean J. Griffith, Resolving the Crisis in U.S. Merger
Regulation: A Transatlantic Alternative to the Perpetual Litigation Machine, 35 YALE J. ON
REG. 1, 10 (2018).

21d.

3Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) overruled by Brehm v. Eisner, 746
A.2d 244 (2000) (defining the business judgment rule as the well-known "presumption that in
making a business decision the directors of a corporation acted on an informed basis, in good
faith and in the honest belief that the action taken was in the best interests of the company")
(quoting Kaplan v. Centex Corp., 284 A.2d 119, 124 (Del. Ch. 1971)); see Sinclair Oil Corp. v.
Levien, 280 A.2d 717, 720 (Del. 1971) (Thus, the business decision will be 'insulated' and
protected from any judicial second-guessing, as long as the board was not conflicted and, of
course, unless the plaintiff proves the absence of any rational business purpose.); see also Joy
v. North, 692 F.2d 880, 885 (2d Cir. 1982); In re Walt Disney Co. Derivative Litig., 906 A.2d
27, 66, 74 (Del. 2006). There is a vast amount of literature discussing the rule. See also William
T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function Over Form: A Reassessment of Standards
of Review in Delaware Corporation Law, 56 BUS. LAW. 1287, 1289 (2001); Douglas M.
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"enhanced scrutiny” (under Unocal and Revlon*) or "entire fairness" if the
board is conflicted.’ In these circumstances, it is not difficult for
shareholders to commence litigation that survives any motion to dismiss
in an early stage. In state courts, cases usually begin by challenging the
merger process under Revilon, and, once the provisional proxy statement is
released, complaints are amended to include disclosure allegations.®

In this model, the plaintiffs' attorneys play a pivotal role, since they
are strongly incentivized to start and run the litigation. Lawyers are the
driving force of the mechanism: they search for opportunities to litigate
and decide where and how to bring the claim. They think entrepreneurially
and act like bounty hunters. By contrast, shareholders are merely the ticket
of admission to the litigation. This suggests that the plaintiffs' attorneys
will look to extract rent from corporations, search for procedural gaps to
exploit, and put in place adaptive responses to any countermeasures
adopted by legislatures and courts.

Therefore, the efficient balance between incentives and filters is
essential for litigation to perform its function. Conversely, overlitigation
is not only a detrimental distortion but also a critical indication that the
regulating mechanism is not working efficiently, and that some corrective
actions are required.

In recent years (at least since 2009), M&A litigation has
experienced a dramatic increase’ with challenges to 95% of deals valued

Branson, The Rule That Isn't a Rule - The Business Judgment Rule,36 VAL. U. L. REV. 631, 632
(2002); Lynn A. Stout, In Praise of Procedure: An Economic and Behavioral Defense of Smith
v. Van Gorkom and the Business Judgment Rule, 96 NW. U. L. REV. 675, 675 (2002); Andrew
S. Gold, 4 Decision Theory Approach to the Business Judgment Rule: Reflections on Disney,
Good Faith, and Judicial Uncertainty, 66 MD. L. REV. 398, 398, 401, 403, 405, 432-36, 445-
50, 464-65 (2007); Edwin W. Hecker, Jr., Fiduciary Duties in Business Entities Revisited, 61 U.
KAN. L. REV. 923, 935-37, 947-49, 955-57 (2013); Lyman Johnson, Unsettledness in Delaware
Corporate Law: Business Judgment Rule, Corporate Purpose, 38 DEL. J. CORP. L. 405, 411,
424 (2013).

4See Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 955-58 (Del. 1985)
(discussing takeover defenses); see also Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc.,
506 A.2d 173, 185 (Del. 1986) (examining merger transactions).

3See Weinberger v. UOP, Inc., 457 A.2d 701, 710-11 (Del. 1983); see also Cede & Co.
v. Technicolor, Inc., 634 A.2d 345, 350-51 (Del. 1993) modified, 636 A.2d 956 (1994);
Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1168 (Del. 1995); see generally Smith v.
Van Gorkom, 488 A.2d 858 (Del. 1985) (containing extensive illustration of the standard),
overruled by Gantler v. Stephens, 965 A.2d 695 (Del. 2009).

%See Emma Weiss, In Re Trulia: Revisited and Revitalized, 52 U. RICH. L. REV. 529,
529 (2018).

"See In re Trulia, Inc. S'holder Litig., 129 A.3d 884, 894 (Del. Ch. 2016) (noting that
increase in M&A litigation has gone "beyond the realm of reason") (citing /n re Sauer-Danfoss
Inc. S'holders Litig., 65 A.3d 1116, 1135-43 (Del. Ch. 2011)).
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at more than $100 million in 2014.% It reached a peak in 2015, when over
96% of publicly announced mergers were challenged in shareholder
litigation.® Delaware courts attracted a substantial proportion of these
lawsuits. "

It is implausible to think that so many large public company merger
deals involve wrongdoing. One commonality confirms the vexatious
nature of such litigation: a large part of the cases followed the same
opportunistic pattern. Shortly after the filing of case, the claims used to be
quickly settled on non-monetary terms, providing for some supplemental
disclosure of little or no value to shareholders, some significant fee awards
to the plaintiff's attorneys and some broad class release from future claims
to defendant directors."

Consequently, a correction was expected. It came with /n re Trulia,
which made the standard of judicial review for disclosure-based
settlements much stricter, by requiring that supplemental disclosures
deliver a "plainly material" benefit to stockholders and that any releases
from liability be "narrowly circumscribed.""

Despite the fact that some limitation of the standard emerged quite
soon, the initial effect of Trulia was that merger litigation rates began to
decline, decreasing to 76% of the relevant transactions in 2016.* However,
Trulia failed to end overlitigation and prompted an adaptive response by
plaintiffs' attorneys."* Like on a roller coaster, in 2017 the number of
litigated deals rose significantly, up to 83% of mergers, of which only 87%

8See In re Trulia, Inc. S'holder Litig., 129 A.3d at 894 (noting "[i]n just the past decade,
the percentage of transactions of $100 million or more that have triggered stockholder litigation
in [Delaware] has more than doubled, from 39.3% in 2005 to a peak of 94.9% in 2014."). The
trend has also been documented by many commentators. See Matthew D. Cain, Jill Fisch,
Steven Davidoff Solomon & Randall S. Thomas, The Shifting Tides of Merger Litigation, 71
VAND. L. REV. 603, 604 (2018) [hereinafter Cain et al., The Shifting Tides]; see also Weiss,
supra note 6, at 529; see also Anthony Rickey & Keola R. Whittaker, Will Trulia Drive "Merger
Tax" Suits Out of Delaware?, 31 WASH. LEGAL FOUND. 1, 1 (Apr. 29, 2016), https://s3.us-east-
2.amazonaws.com/washlegal-
uploads/upload/legalstudies/legalbackgrounder/042916LB_Rickey.pdf; see generally Adam
Badawi, Fighting Frivolous Litigation in a Multijurisdictional World, in RESEARCH HANDBOOK
ON REPRESENTATIVE SHAREHOLDER LITIGATION 110 (Sean Griffith et al. eds., 2018); James
D. Cox, Addressing the "Baseless" Shareholder Suit: Mechanisms and Consequences, in
RESEARCH HANDBOOK ON REPRESENTATIVE SHAREHOLDER LITIGATION 121 (Sean Griffith et
al. eds., 2018).

°See Cain et al., The Shifting Tides, supra note 8, at 620.

10/d. at 621 (showing that in 2015, 60% of all deals were challenged by a lawsuit filed
in the Delaware Court of Chancery).

1See Weiss, supra note 6, at 529.

2In re Trulia, Inc. S'holder Litig., 129 A.3d at 898-99.

13See Matthew D. Cain, Jill E. Fisch, Steven Davidoff Solomon, Randall S. Thomas,
Mootness Fees, 72 VAND. L. REV. 1777, 1780 (2019) [hereinafter Cain et al., Mootness Fees].

Y.
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were challenged in a federal court and only 10% in Delaware.'s The shift
away from Delaware courts has become even more marked in 2018, when
merely 5% of claims against a relevant merger were brought in a Delaware
court, whilst 92% were litigated in a federal court.'* While a few of these
lawsuits were settled, a large number of cases were voluntarily dismissed,
and plaintiffs' attorneys received a mootness fee.”” Clearly, this latest
increase in M&A litigation is associated with a mutation of its pattern and
the rise of a new scheme: the mootness dismissal, devised by plaintiff's
attorneys as an adaptive response to Trulia — using the aforementioned
jurisdictional overlap between federal and state courts.

In Part II, we illustrate the context of Trulia and the new standard
set by the decision for disclosure-based settlements, along with its
rationale and inherent limitations. We contend that, in a sense, the judge
in Trulia gambled on the inclination of sister courts to adopt the new
doctrine: the ultimate result is out of Delaware's hands. The gamble was
made in the face of declining odds. Since Delaware's dominance in
corporate law and the deference of other courts to Delaware's authority
have been slowly declining, prima facie Trulia's success cannot be taken
for granted. A federal court in Walgreen has promptly adopted the Trulia
standard’; but we document the more len ient approach of some state
courts and the open resistance of others. The now-prohibited fee-shifting
bylaws and the forum selection bylaws which aim to constrain the
litigation in Delaware are also taken into consideration in exploring the
underlying policy and the future prospects.

In Part III, we set forth the swift rise of the mootness dismissal
scheme. We illustrate how plaintiffs' attorneys responded to Trulia, by
repackaging state-law fiduciary-duty claims into federal suits for
disclosure violations, migrating the claims to federal courts and replacing
the disclosure-only settlements with the new scheme. In Delaware, the
standard of judicial review for mootness fees set in Trulia and in Xoom is
significantly less demanding than the one applicable for disclosure-only
settlements (and associated fees)." Other courts, such as federal courts, do
not review mootness fees, and some do not even require the parties to
disclose those fees. All this results in a lack of transparency and makes

151d. at 1780-81.

1674,

See Cain et al., Mootness Fees, supra note 13, at 1781.

13]n re Walgreen Co. Stockholder Litig., 832 F.3d 718, 725 (7th Cir. 2016).
19See Cain et al., Mootness Fees, supra note 13, at 1801-02.

207d. at 1802-03.
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the new practice highly desirable for those plaintiff's attorneys who aim to
extract some fees with little effort—in particular, if compared to the
disclosure-only settlements, now scrutinized under the materiality
standard.

Mootness dismissal does not secure any release from future claims
for defendant directors. Mootness fees are on average much lower than the
fees typically obtained by plaintiffs' attorneys in the context of disclosure-
only settlements.”' Even so, we argue that the new practice of the mootness
dismissals is no less detrimental for corporations and shareholders than the
old practice of disclosure-only settlements.

We then report and discuss the opinion issued on June 24, 2019 by
a U.S. District Court of Illinois in the case House v. Akorn.?> There, the
court invoked its equitable powers, scrutinized the mootness fees, and
extended the Walgreen standard to these cases.? Accordingly, the judge
ordered the plaintiffs' attorney to return the fees to the corporation.

The same approach was adopted few weeks later in Sco#t v. DST
Systems, by the U.S. District Court for the District of Delaware?. Although
the appeal of the Akorn case is currently pending before the 7" Circuit,
both decisions are a strong signal.?® After a brief illustration of the
appellants' arguments, we argue that the district court's decision has solid
legal grounds, is reasonable as a matter of policy, and, as such, the
appellate court should affirm it.

Yet, as we argue in Part [V, the confirmation of Akorn may not be
enough to prevent overlitigation. It would discourage plaintiffs' attorneys
from starting meritless lawsuits to the extent that the parties are required
either to give notice of the agreement on mootness fees to other
shareholders, or to seek the court's approval for those fees when the lawsuit
is voluntarily dismissed prior to class certification. Without that, a court
could apply Akorn only if it becomes aware of the mootness fee — for
instance, in the event of an objection.

Putting this difficulty to one side, the federal courts appear to have
appropriate safeguards, as some recent decisions demonstrate (Assad v.

21See infra note 101 and accompanying text.

2House v. Akorn, Inc., 385 F. Supp. 3d 616 (N.D. IIL. 2019).

2Id. at 618.

2Scott v. DST Systems, Inc., Civ. A. No. 00286-RGA and 00322-RGA, 2019 WL
3997097, at *5-6 (D. Del. Aug. 23, 2019).

BShaun A. House v. Akorn, Inc. et al. and Demetrios Pullos v. Akorn, Inc. et al.,
Appellate Court nos. 18-3307, 19-2401, 19-2408 consolidated (U.S. Court of Appeal for the 7th
Circuit).

ZHouse v. Akorn, Inc., 385 F. Supp. 3d 623, 616 (N.D. I1l. 2019); Scott v. DST Systems,
Inc., Civ. A. No. 00286-RGA and 00322-RGA, 2019 WL 3997097, at *5-6 (D. Del. Aug. 23,
2019).
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DigitalGlobe and Bushansky v. Remy).”” In these cases, the courts blocked
anew gambit devised by plaintiffs' attorneys: claims to enforce a supposed
duty of defendant directors to reconcile non-GAAP financial measures
with GAAP financial measures in the disclosure document released in
connection with a merger.?

However, one issue persists in Delaware. Since the Trulia and Xoom
standard for mootness fees, albeit not a total pass, is not strict enough,
mootness dismissal would still be a possible option in Delaware courts.
Some commentators argued that such standard is both low and judicially
unmanageable. We argue that this standard is also unworkable in terms of
policy, because plaintiffs' attorneys tend to put in place the scheme which
is subject to the most lenient standard of judicial approval. Hence, a
tolerant standard for mootness fees would in fact render Trulia standard
on disclosure-based settlements redundant.

Finally, should the standard for disclosure-based settlements be
extended to mootness fees in Delaware too, another adaptive response is
predictable. We argue that plaintiffs' attorneys could revert to the scheme
of disclosure-only settlements and file claims in those jurisdictions that
have a more tolerant standard for such agreements. Again, litigation would
proliferate, and all the related costs would persist. However, other courts
are likely to adopt the Trulia-Walgreen-Akorn approach to avoid to a flood
of meaningless litigation (meaningless in substance and in terms of
competition for corporate charters).

Throughout Part V, we discuss the impact of these trends in terms
of the migration of cases, the decline of Delaware's dominance in
corporate law, and, ultimately, the challenges to the regulation-by-
litigation model. We illustrate the alternative solutions proposed by some
commentators and argue against some of them. For instance, we contend
that currently there is no urgent need for the federal legislature to confer
exclusive jurisdictional authority upon federal courts. The federal
intrusion into corporate matters would be significant and not easy to
justify. Besides, the jurisdictional shift would be hard to carry out in
practical terms.

Regarding a more general crisis of the regulation-by-litigation
model, a comparison with the Anglo-Irish code and panel-based model
calls for an assessment of the efficiency of the system after the Trulia-

Y 4ssad v. DigitalGlobe, Inc., No. 17-CV-01097-PAB-NYW, 2017 WL 3129700, at *6
(D. Colo. July 21, 2017); Bushansky v. Phoenix Cos., No. X08FSTCV 1560278918, 2017 WL
1194768, at *3 (Conn. Super. Ct. Feb. 23,2017).

BAssad, 2017 WL 3129700, at *6; Bushansky, 2017 WL 1194768, at *4.
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Walgreen-Akorn response (and the other 'adjustments' we anticipated). A
shift to a model of this kind would be a radical choice for U.S. corporate
law and would probably be justifiable only in the light of an unresolved
(and unresolvable) crisis.

We conclude that Trulia has momentarily succeeded at restricting
abusive disclosure-only settlements but has failed in reducing
overlitigation, due to the adaptive response of plaintiffs' attorneys. Trulia
was a step forward but is imperfect and needs to be complemented. Akorn
is an essential supplement to it. Nevertheless, Trulia and Xoom should also
be corrected in relation to the appropriate judicial standard for mootness
fees. We also argue that other courts will soon adopt Trulia for disclosure-
based settlements, and Akorn for mootness fees — otherwise, they would
end up inundated by meritless lawsuits.

Effective judicial oversight is critical for the regulation-by-litigation
model, both in state and in federal courts. Without it, plaintiffs' attorneys
will continue to exploit procedural gaps, if not through disclosure-only
settlements or mootness dismissals, then through other similar schemes.

In this model, the ups and downs in litigation rates may simply
indicate that an adjustment is necessary. The extent of the fluctuation
relative to the timing and impact of any response can make all the
difference: effective judicial oversight implies an effective, timely
reaction by courts to new collusive practices. This would keep the
fluctuation under control — making for a gentler ride on the roller coaster—
reducing the cost of the regulation-by-litigation model to an acceptable
level. At that point, the assessment of its efficiency should take into
account the effectiveness of judicial scrutiny, that is the level of control
performed by the model.

The unreasonable number of litigated deals, the minimal benefits
for corporations and shareholders, and the levy imposed on virtually every
deal are the manifestation of the crisis of a litigation system which has
devolved into a non-adversarial process. We contend that such devolution
is the outcome of the delayed and ineffective management of the conflicts
of interest of the litigants and of some incentives to collude in the process.
We maintain that a reaction is underway and there are some positive
signals.

Trulia, Walgreen and Akorn have the aim of restoring the
adversarial nature of litigation without which there is no true litigation and
private enforcement does not play its role and serve the public interest.
The model appears to be on the right track to self-implement the necessary
corrections. Should it fail to do so, the whole regulation-by-litigation
model might be called into question.



